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OPINION

[Deleted: Factual Background]

|. Evidence of Diminished Capacity
[Deleted]

[I. Introduction of Photographsof Homicide Victim

Seven color photographs were admitted during the guilt phase of the Defendant’ strial and
seven col or photographswere admitted during the sentencing phase of the Defendant’ strial. During
the guilt phase, the following photographs were admitted:

1. Exhibit #3: Color photograph of the victim’s body lying on the floor near a dresser.
Blood is visible on the victim’s head and on the carpet beneath the victim'’s body.

2. Exhibit # 33: Color photograph of the victim’'s head during the autopsy. Photo
depicts the number and position of wounds to the victim’s head.



3. Exhibit# 34: Color autopsy photograph revealing close-up of “ cleaned-up” wound
to victim’'s head. Wound showed repeated blows but was not accompanied with
pooled or running blood.
4. Exhibit #35: Color autopsy photograph of victim’ sfacial features, specifically the
nose and mouth region. Photo revealed “adefinite gap or dent or cut in the bottom
lip.”
5. Exhibit #36: Col or autopsy photograph of victim’ sfacial features, specifically the
mouth and chin region. Tape measure indicated size of wounds.
6. Exhibit#37: Color autopsy photograph of victim’ sfacial features, specifically the
upper mouth, nose, and left eyeregion. Photo indicated number of woundsto facial
area.
7. Exhibit # 41: Color autopsy photograph of front view of victim’'s head. Photo
depicted severity of facia wounds inflicted upon the victim.

During the penalty phase, the following photographs were admitted:
1. Exhibit # 47: Color photograph of victim’s body lying on bedroom floor.
2. Exhibit # 48: Color photograph of close-up of victim’ sbody asfound on bedroom
floor.
3. Exhibit # 49: Color photograph of victim’s body lying on bedroom floor.
4. Exhibit # 50: Color photograph of victim's body lying on bedroom floor.
Different angle showing little or no blood spatter on right side of victim’s body.
5. Exhibit #56: Color photograph depicting blood stain on carpet.
6. Exhibit # 60: Color photograph of victim's body lying on bedroom floor.
Photograph indicated the presence of blood clots on victim'’s person and on carpet.
7. Exhibit # 61: Color photograph of close-up of victim lying on bedroom floor.
Photograph indicated the presence of blood clotsor spatter ondresser behindvictim’s
body.

The Defendant complainsthat thetrial court erred in admitting these photographs stating that “[t]he
introduction of gruesome photographsof thevictim violatesthe Defendant’ srightsunder thefederal
and state constitutions, as well as the Tennessee Rules of Evidence.” The State responds that “the
relevance of these photographswas not substantially outwei ghed by the danger of unfair prgudice,”
and, therefore, thetria court did not err by admitting the photographs.

Tennessee courts follow apolicy of liberality in the admission of photographsin both civil
and criminal cases. See State v. Banks, 564 S.\W.2d 947, 949 (Tenn. 1978) (citations omitted).
Accordingly, “the admissibility of photographs lies within the discretion of the trial court” whose
ruling “will not be overturned on appeal except upon aclear showing of an abuse of discretion.” 1d.;
see also State v. Hall, 8 SW.3d 593, 602 (Tenn. 1999), cert. denied, 531 U.S. 837, 121 S. Ct. 98
(2000). Notwithstanding, a photograph must be found relevant to an issue that the jury must decide
before it may be admitted into evidence. See Statev. Vann, 976 SW.2d 93, 102 (Tenn. 1988), cert.
denied, 526 U.S. 1071, 119 S. Ct. 1467 (1999); Statev. Braden, 867 S.W.2d 750, 758 (Tenn. Crim.
App.), perm. to appea denied, (Tenn. 1993) (citation omitted); see also Tenn. R. Evid. 401.
Photographs of a corpse are admissible in murder prosecutions if they are relevant to the issues at

-3



trial, notwithstanding their gruesome and horrifying character. Additionally, the admissibility of
evidence at a capital sentencing hearing is controlled by section 39-13-204(c), Tennessee Code
Annotated, which allowsthe admission of any evidence*the court deemsrel evant to the punishment
... regardless of its admissibility under the rules of evidence.” See Hall, 8 SW.3d at 601. In
essence, section 39-13-204(c) permitsintroduction of any evidencerelevant to sentencinginacapital
case, subject only “to adefendant’ sopportunity to rebut any hearsay statements and to constitutional
limitations.” SeeHall, 8 SW.3d at 601.

Notwithstanding this broad interpretation of admissibility, evidence that is not relevant to
prove some part of the prosecution’s case should not be admitted solely to inflame the jury and
prejudice the defendant. Banks, 564 S.W.2d at 950-51. Additionally, the probative value of the
photograph must outweigh any unfair prejudicial effect that it may have upon thetrier of fact. Vann,
976 SW.2d at 103; Braden, 867 S.W.2d at 758; seealso Tenn. R. Evid. 403. Inthisrespect, we note
that photographs of a murder victim are pregjudicia by their very nature. However, prgudicia
evidenceisnot per seexcluded; indeed, if thisweretrue, all evidence of acrimewould be excluded
at trial. Rather, what is excluded is evidence which is “unfairly prgudicial,” in other words, that
evidence which has “an undue tendency to suggest a decision on an improper basis, commonly,
though not necessarily, an emotional one.” See Vann, 976 SW.2d at 103 (citations omitted).

A. Photographs at Guilt Phase

Exhibit number 3 is a photograph depicting the location of the victim’s body in relation to
thedresser. Thedefense objected stating that sketches of the crime scenewere availableto show the
location of the victim’ sbody and that the photograph wastoo graphic. Thetria court found that “the
probative value of this photograph is not outweighed by any unfair prejudice. It’snot, in my mind,
other than showing someone dead who obviously has been beaten around the head, it's not
inflammatory.” Five other photographs that were more graphic were excluded by thetria court.

Exhibit numbers 33 though 37 and exhibit number 41 areall photographs of the victim taken
during theautopsy. Attrial, the State asserted that the photographswere necessary to show different
aspects of the examination performed by Dr. Smith. The prosecution stated that the photographs
were aso necessary as evidence of repeated blows, or proof of premeditation, and not that asingle
blow was struck in anger. Because the photographs of the wounds were taken during the autopsy,
the wounds had been “cleaned up” as much as possible. There was no fresh blood and the
photographs were basically “scientific” photographs.

Thetria court made the following rulings with regard to these photographs:
This[exhibit # 33] showsawound. Apparently, her scalp has been shaved on the

right top side of her head to show the wound there. Other than having a little
bloodin her ear, that seemed to pool intheear, this pictureisacleaned up picture.



Well, | find that thiswill help assist thejury. It'svery probative asto the position
and the repeated wounds, and it’ s been cleaned up. And there’ s nothing gross or
heinous about it other than the obvious wound that was inflicted. So I’'m going
to alow number nine [exhibit #33].

WEell, for the record, photograph number twelve [exhibit #34] is a scalp shaved
showing a wound or, apparently, several wounds. . . . Because it's a close up
showing theobviousrepeated blowsto that area, I'm goingto allow this. It' sbeen
cleaned up. And although the wound isred, thereis no running blood or pooled
blood, so I’'m going to allow picture 12.

All right. Looking at picture eight [exhibit # 35] init[]stotality, there’ s nothing
gross or heinous about it. It's much less graphic than number seven. Thereisa
definite gap or dent or cut in the bottom lip that you can see in this picture, you
can’tintheother one. | don’t think there’ sany additional unfair prejudicial value
at al to number eight, so I’'m going to allow number eight also.

All right. That is— coversthe same material that [exihibit #35] covers. . ..and
that’ s cumulative with [exhibit #35] . . . .

He has aruler next to it.

Well, it’ s—beforeit was cumulative, but becauseit hastheruler, I’m going to do
this, then ... we'regoing to. .. alow thisoneaswsell . . ..

WEell, this photograph [exhibit # 37] is aclose up of the nose and her |eft eye and
theleft side of her mouth, and that shows other thingsthat | didn’t seein any other
pictures. One, it showsacut to her nose, to theleft side of her nose; it showstwo
to three cutsto the top left of her mouth, and aso adefinite cut or blow to the | eft
eye. There'salineontheeyelid. Although her eyelidispartially open, and up at
the top — | mean, up in the right eye area, you can barely start to see a wound
there. There snothing about this picturein my mind that’ sinflammatory, and for
that reason, it’s probative, and I’'m going to alow it.

All right. Well, of al 13 pictures, thisis the one that is the most unpleasant to
look at because it shows her frontal face., it shows the area where her right eye
would be asjust abig dent in her head. It show adenture—apartial denture—in
her mouth. . . . Her face has been cleaned up and there’ sno blood. Thereare open
wounds, but there’ s no pools of blood or dripping blood, and it shows repeated —

-5



what seems to me numerous, repeated blows to the front of her face. Which, in
my mind . . . would be very probative of the fact that she just laid on the ground.
Apparently, if someone hitsher in the face like thisto cause thiswound, her body
would havemoved. Laying ontheground with someonestanding over her, hitting
her repeatedly with an object or objects, which is extremely probative of
premeditation. The mainissuein thiscase. .. iswhether or not the defendant
could form intent or premeditation, or whether this was just a knowing killing.
Thisisa3-D picture. . . you can see that not only was she struck repeatedly, but
from different angles which would take some time to do - - to do this damage.
And| findthat it’ scleaned up. And other than being unpleasant, because we have
a person who has been killed by these wounds, | don’t think that it's being
introduced asinflammatory. Any unfair prejudicein this picture over adiagram
would be slight, and it does not at al, | think, overcome the extreme probative
valueof it. ...

While Defendant admitted to the murder of hiswife, he claimed that he acted in a state of
passion and thus, was not guilty of first-degree premeditated murder. Theissue beforethejury was
whether the killing resulted from a state-of-passion produced by adequate provocation or whether
thekillingwas premeditated. The purposefor introducing photographsinto evidenceisto assist the
trier of fact. Asagenerd rule, the introduction of photographs helpsthe trier of fact see for itself
what isdepictedinthe photograph. Statev. Griffis, 964 SW.2d 577,594 (Tenn. Crim. App.), perm.
to appeal denied, (Tenn. 1997).

In State v. Banks, 564 S.W.2d at 947, our supreme court set forth severa factors to be
considered by the trial court in determining admissibility of photographs, including their value as
evidence, whether they are needed to establish a prima facie case and whether, and to what extent,
they are "gruesome."”

The only seriously contested issue in the case was the degree of homicide. The State relied
heavily upon the nature and extent of injuriesinflicted upon thevictimto establish aprimafaciecase
of first degree murder. While repeated blows are not alone sufficient to establish premeditation, see
State v. Brown, 836 S.W.2d 530, 542 (Tenn. 1992), the photographs were relevant to the critical
issue of premeditation and were not inflammatory. The photographs, demonstrating repeated blows
to the head of the victim, were relevant to show the element of premeditation in thisfirst degree
murder case. Thereislittle dispute that the photographs are unpleasant and gruesome. However,
they are highly relevant and probative to show that Defendant used a weapon upon an unarmed
victim, the repeated blows upon the victim, and the brutality of the attack. Our supreme court has
held that photographs of the victim may be admitted "as evidence of the brutality of the attack and
the extent of force used against the victim, from which thejury could infer malice, either express or
implied." Statev. Goss, 995 S.W.2d 617, 627 (Tenn. Crim. App. 1998) (citing Brown, 836 S.\W.2d
at 551; see also State v. Smith, 868 S.\W.2d 561, 576 (Tenn. 1993) (trial court did not abuse its
discretion by admitting aphotograph of thevictimwhenthetrial court stated that the photograph was
relevant to show " 'premeditation, malice and intent because of the multiplicity of these woundsand
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an obvious intent of whoever was inflicting these wounds.' ")). In this case, the State was required
to prove that the killing was intentional. See Tenn. Code Ann. 8§ 39-13-202(a)(1). The Defendant
claimsthat he acted out of passion. The photographs of the victim demonstrate that the attack was
brutal and non-relenting. The primary effect of seeing the photographsisnot so much toinflamethe
viewer as to reved to the viewer that, whoever inflicted the injuries upon the victim did so
deliberately and premeditatively, striking thevictim multipletimes. The photographs depict asavage
beating. Although they are admittedly gruesome, they give a better description of the nature and
extent of the wounds than the testimony of the medical examiner. Under the principles expressed
in Sate v. Banks, 564 SW.2d 947 (Tenn.1978), we find that the tria judge did not abuse his
discretion in admitting these photographs.

B. Photographs at Penalty Phase

Exhibit numbers 47 through 50 and exhibit numbers 56, 60 and 61 are photographs of the
victim’'sbody asit was discovered at the crime scene. Exhibit number 47 depictsthe woundsto the
victim’'s head, but also movement of the victim’s head from right to left. Thetria court found this
photograph probative to prove the heinous, atrocious, cruel aggravator. Exhibit 49 is the same
photograph asexhibit 47. However, exhibit 49 containstwo ink markings referencing blood spatter
that exhibit 47 lacks.  Exhibits number 48 and 50 were admitted because (1) number 48 was a
close-up photograph and (2) number 50 was “far back showing the other side of the body with no
bloodonit.” Exhibit 56 depictsapool of blood inthe carpet. Thetrial court found this photograph
admissible as “it’s not gruesome.” Exhibits 60 and 61 were admitted to show the duration of the
assault demonstrating the various aspects of blood clotting. The court found that “there’ s nothing
in these photographs the jury would not have already have seen from earlier photographs.” On
apped, the Defendant complains that the admission of these photographs was error in that (1) the
photographs were more prejudicia than probative and (2) the photographs were cumulative.

Photographs are not necessarily rendered inadmissi ble because they are cumulative of other
evidence or because descriptive words could be used. See Collins v. State, 506 S.W.2d 179, 185
(Tenn. Crim. App. 1973). Photographs must berel evant to prove somepart of the prosecution's case
and must not beadmitted solely to inflamethejury and prejudi ce them against the defendant. Banks,
564 S.W.2d at 951; see Tenn. R. Evid. 403 (relevant evidence may be admitted if its probative value
is not "substantially outweighed by the danger of unfair prejudice™). On appeal, the trid court's
decision to admit a photographic exhibit is reviewable for abuse of discretion. Banks, 564 S.W.2d
at 949.

Photographs depicting a victim's injuries have been held admissible to establish torture or
serious physical abuse under aggravating circumstance (i)(5). See, e.g., Statev. Smith, 893 S.wW.2d
908, 924 (Tenn.1994) (photographs depicting the victim's body, including one of the slash wound
to the throat, which was "undeniably gruesome,” were relevant to prove that the killing was
"especialy heinous, atrocious, or cruel” and wereadmissiblefor that purpose); Statev. McNish, 727
S.W.2d 490, 494-95 (Tenn .1987) (photographs of the body of the victim who was beaten to death

-7-



were relevant and admissible to show the heavy, repeated and vicious blows to the victim and to
prove that the killing was "especially heinous, atrocious, or cruel™). Although the photographs are
not necessarily pleasant to view, the photographs accurately depict the nature and severity of the
injuriesinflicted upon the victim. This evidence was relevant to the State’ s proof of the “heinous,
atrocious, and cruel” aggravating circumstance. See, e.g., State v. Morris, 24 SW.3d 788 (Tenn.
2000); State v. Hall, 976 S.\wW.2d 121, 162 (Tenn. 1998); State v. Smith, 893 SW.2d 908, 924
(Tenn.1994), cert. denied, 516 U.S. 829, 116 S.Ct. 99 (1995); Statev. Smith, 868 S.W.2d 561, 579
(Tenn.1993), cert. denied, 513 U.S. 960, 115 S.Ct. 417 (1994) (citing State v. Payne, 791 S.W.2d
10, 19- 20 (Tenn.1990), judgment aff'd. by, 501 U.S. 808, 111 S.Ct. 2597(1991); Statev. Miller, 771
S.W.2d 401, 403-404 (Tenn.1989), cert. denied, 497 U.S. 1031, 110 S.Ct. 3292 (1990); State v.
Porterfield, 746 S.\W.2d 441, 449-450 (Tenn.), cert. denied, 486 U.S. 1017, 108 S.Ct. 1756 (1988);
McNish, 727 SW.2d at 494-495. Moreover, given the fact that the jury rejected the (i)(5)
aggravator, we are unable to conclude that the photographs prejudiced the jury’ s verdict.

The photographs are relevant and are not so unfairly prejudicial as to bar their admission.
Accordingly, we cannot conclude that the trial court abused its discretion by admitting these
photographs. See Tenn. R. Evid. 403. Defendant is not entitled to relief on thisissue.

[11. Failureto Correctly Chargethe Jury
[Deleted]

V. Failureof Indictment to Allege Capital Offense
[Deleted]

V. Death Penalty Violates United States Treaties and International Law
[Deleted]

V1. Constitutionality of Tennessee Death Penalty Statutes
[Deleted]

X. Conclusion
[Deleted]
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